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I 9  24. Even i l 'n l l  of EMG's purported "facts" and "assumptions" were accurate which they 

LO are not ~ i ts usc ol'Ilie proportion ofCI,EC oil-net buildings to total CLEC-connected buildings 

?I teaches nothing abuul the likclihood that a new customer not located in a building that has any 

22 C'Lt.C presencc can be served by meaiis o f a  competitive alternative to I1,EC Special Access. 

23  The appropriate driver for (hi \  "likclihood" analysis i s  necessarily the proportion ofCLEC "on 

24 net" building\ to ull /mi/ding,y .sc~vved hy (he I LE ( , ' v i r e  cenler, whether or not any existing 

25 cuslotner thcrein takcs scrvice that i s  provided by a CLEC. Using AT&T's statistics for purposes 

26 of illustration (i.e., 186,000 OUI o f 3 -  to 4-mil l ion commercial buildings) and accepting EMG's 

27 ?O.O% "on net" proportion, thc proportion ofCI.FC on-net buildings to total commercial 

participate in the sale). 7he likelihood IIiui (I CLEC is willing IO par/icipare in 
(1 .specid ~ i c c e . ~ . ~  . d e  i.5 e.s/im(iled by ihe f irrclion of irs connecied buildings rhai 
(ire on-ncl as oppowrl /o bring on-swi/ch or / o / d  .service resale. (We assume 
iiormiil business behavior, (hat is, that the CLECs w i l l  want to maximize ihe 
use of their network faci l i t ies.) We cwima/c rhis Iikeli/7ood/o he 30.9% UCYO.YS 

Re/lSov/h :T l e r r i l oy  Thcrcfurc if there are 2 collocated CLECs, the prob- 
ability of the special access sale i s  1 ~ (I -0.309)2 0.52.2' 

EMG's X.!" figtire purports to represcnt the proportion o f  only those buildings in which 

C'I.ECs have ctistomers wherr C'LECowned faci l i t ies (designated as "on net") arc present ("the 

lr;rctiun o f i t s  coiinccled building, that are on-ne[ as opposed to being on-switch or total service 

resale"). Although the 30.9% figure is characlerizcd as an "average," EMG's specific use o f  it 

a s w i n e s  that ~xoc/ /y  30.9% applies Iv  ecrch collocated C 1 . K  in each BellSouth wire center in  

which m c h  co l lout ion is presenl. Morcuver, FMG's exponential calculation requires that, for 

each CI.EC, the "on net" (vs. I L K  Spccial A ss-served) buildings are randomly distributed 

anlong ;ill buildings scrved by the wire ccnter. No/ only doe.(. EMG (&?r no supporij iw ony of 

fhc.ve us.uump/ioizs. /lwy art' rnwloi~hic~dly no/ even rcnio/ely elo.te 10 reulity. 

23.  IC/, at 9, emphasis supplied. footnoles omitted 
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buildings would translate to 30.9% o f the  5% to 6% o f a l l  commercial buildings in  which any 

CIEC’ connection exists, i.e., roughly 1.5% to I.S%overall. 

25. It i s  31s~) extremely unlikely that thc incidence o f C L E C  “on net” buildings i s  randomly 

distributed among all CLCCs with a collocation presence in a given wire center, as E M G  has 

assuined. In  fact, i t  i s  far more likely that many o f the  same buildings are being served by  more 

[han one CLEC. I n  that cahe, EMG’s exponential calculation would materially overstale the 

“likelihood” that an IXC could obtain special access type services from at least one CLEC. 

Indccd, at  the opposite extreme, il’crll collocated CLECs served exactly the same buildings, then 

the presence ol’more than one CLEC in a wire center would not increase the likelihood above 

the single-CLEC Icvcl, i.c._ 30.9% under EMG’s assumption, or in the 0.4% range based upon 

the proportion ofCLEC on-net buildings vs. a l l  commcrcial buildings served by the wire center. 

26. ‘l‘he EMG analysis Ihus rests upon numerous unsupported and grossly unrealistic 

assumptions, and so teaches nothing whatsoever as to  the ”likelihood” that CLEC-owned facil- 

i t i cs  w i l l  be available to servc a given customer prcmises. Nevertheless, 1 have attempted to 

rcplicatc EMG’s calculations using more realistic assumptions, and, when this is done, the results 

are dramatically different. 

27. EMG’s ‘Fable 3 preseiits what EMG seeks to potiray as the “probability o f  CLEC avail- 

ability for wholesale special access to IXC.”  1 have recast EMG’s Table 3 using (a) the percen- 

tage of the 186,000 AT&T customer locations at  which ATKrT-owned on-net special access 

facilities are available (3.23%) as an estimate o f  the average percentage of a given CLEC’s 

custniner locations that are served by that C1,CC’s own facilities, and (b) the percentage of total 

coiiinicrcial buildings a t  which AT&-r-owned facil i l ies are available (0.2%) as an estirnate ofihe 
nvcrage percentage o f a l l  commercial buildings served by a given wire center that are served by 

that CLEC’s ovm facilities: 
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Number of CLECs at wire center 

0 1 2 >3 (11) 

Probability 0 0.0323 0.0636 0.3031 
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BST 
Average 

0.1579 8 

Recast of EMG Table 3 Probability of CLEC availability for wholesale SA to IXC 
(based on percentage of all commercial buildings served by the wire center 

at which facilities owned by any single CLEC are available) 

Number of CLECs at wire center 

0 1 2 >3 (11) BST 
Average 

Probability 0 0 0020 0 0040 0 0218 0 0123 

Table 9 1 

I I  
I2 
I 3  
13 
li 

I6 

17 

A Table 10 demonstrates, when the niore realistic and more appropriate measure ol'CJ,EC on- 

i ie i  facilities is utilized - ix., CI.EC-served buildings as a percentage o f  all commercial 

buildings served by the wire center ~ the "likelihood that [competitive] Special-Access type 

facilitieh will be available" to serve any potcntial CLEC customer is only about 1.23%, a far cry 

rrom ihc pateinly absurd 75.9'% figure posited by EMG. 

2x. Even r ~ l i s  corrected "analysis" does not provide a fully accurate assessment, in that it 
clill ilssunies a random distribution o f  on-net buildings for each CLEC and further assumes (hat 

[he ,A'l'&l'-average applies in each and every wire center and for each and every CLEC collo- 
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cnted lhercin. On the one hand, there i s  a greater likelihood that a randomly arriving customer 

w i l l  want service a t  a building at which CLEC facilities are in place than at a random building 

among al l  orthose served by  the wire center; in that event, the 1.23% result would tend to under- 

state actual conditions. On the other hand. i t  i s  also likely that the number o f  buildings being 

served by A T & T  nationwide ~ 6.700 ~ i s  far larger than for most other CLECs, so if the actual 

distribution o f  CLEC on-net buildings were substituted for an “average” based solely upon the 

A l & T  figure that I have used here. the result would be significantly overstated. 1 do not present 

this “corrected” version o f  the EMG “analysis” for the purpose of providing any specific “likeli- 

hood” estiinntc, but mther for the purpose ol‘detnonstrating the fatal  f laws in EMG’s methodo- 

logy and h c  sheer absurdity of its results. I believe that i t  i s  most l ikely that the probability of 

some CLFC-provided alternative to ILBC special access being available for any given customer 

in  any givcn building i s  somewhere i n  the range of the results presented on Tables 9 and 10 

abovc, ic. sonicwhere between 1.23% and 15.79%, but probably a lot closer to the lower than to 

the upper end o t  this range. 

29. Additionally, as Professors Ordover and W i l l i g  correctly observe, the presence o f  

C‘LEC-owned channel termination facilities is greatest where extremely high-capacity demand, 

at the OCn Icvcl ,  is present, and virtually nonexistent where a l l  that is required at a particular 

customer sitc i s  capacity at the single DS-3 l eve l  or below.” The EMG “study” impl ic i t ly 

a s s m e s  a uniform distribution of CLEC-served buildings across a l l  capacity levels. Conse- 

quently, since the vast majority of individual special access type connections are at or below the 

DS-3 level  - and a substantial majority at or below the DS-1 - there is  no basis to infer 

24. OrdovedWil l ig  Reply Decl.. at paras. 28-30 

25. For exaniple, Ameritech’s most recent annual access filing wilh the COfflmiSSiOn (Using 
2001 actual demand data, at the special access rates e f fec t ive  July 2002, projects S60I.0-mill ion 
lolill acceys revenue, with $363.4-million categorized as DS-I, more than 60% o f to ta l  revenues, 
plus another 101-million for LIDS and other digital lines, which brings the cumulative percentage 

(continued ...) 
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anything l i um IMCI’s rcsults - even if otherwise accurate on an aggregate, market-wide basis 

~~ as  10 the l ikelihood o f 3  CLEC facilitics presence in buildings where only minimal dedicated 

spccial acce!,s capacity i s  required. 

Vr r i ron ’s  Cornpelirion f i r  Speciul Access Services repor t  provides a false and  ent i re ly 
misleading assessment of  the actual  state of compet i t ion for special access serviees 

X 

9 

I 0 

I I  

12 

13 

13 

15 

16 

17 

i X  

19 

30. Verizon has also provided a grossly cxoggerated piclure o f  facilities-based special 

access competition Ihrough i t s  Tompet i t ic in for Special Access Services” repott2‘ Several o f  

Ihe repoi-1’s c l a i m s  raise theoretical rather than kictual matters addrcssing competition and are 

being addressed clsewhcrc in AT&T‘s Reply Cuniincnts.” For example, AT&T’s comments 

point out lhat Verizon’s comparisons of“voice grade equivalent” lines rcflect vcry high-capacity 

links of  various types ralher than the scope o f l h e  availability ofcompet i t ive alternatives; that 

Vcriron’s listings ofc i t ics  wi th CLEC “nctworks” indicate very litt le or nothing about the 

presence ofCl. l iC’  ‘‘oil nel”buildingr, i fany,  i n n  served MSA;  and that Verizon’s claims 

regarding CLEC rcsale o t  ILEC spccial access scrvices simply confirm that CLEC facilities that 

coiiipete wi th  I l , K  facilities are very l imited in scope and, with respect to Verizon’s comparison 

ofhpecial access resale l o  IJNE resale, that the lJNE usc rcstrictions are unduly constraining.” 

2 5 .  (...continued) 
up to 77%. In addition, Ameritcch‘s f i l ing  identifies $122.9-million as revenues for DS-3 
circuits. There i s  no separate break-out for OCn. but cvcn if ha l f  o f  the anticipated DS-3 
revenues were trom associatcd with OCn-level circuits, the tolal percentage of revenues from 
circuits at or below DS-3 l e v e l s  would be 87%. 

26. See In [he Marrcr iJfAT&T Peririonfor Rulemrrking lo Reform Regulation oflncumbenl 
local  Exchange Ccrrrier Rorrsjiir Specid Access Services, R M  10593, Verizon Repor1 on 
( ‘o,,i/Jc/i/ion/i~,. .5jwc,id Acce.,:c. ,’;L.riIice.c., ii led Dec. 2, 2002 (“Verizon Report”). 

27. See A’I’Xr‘I Reply Commetils, .wpr i>at 10-19. 

28. .See Verizon Report, at 12- 13, 21 -23, 26. 
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Verizun’s Repor t  General ly Fails to Distinguish Between the Hype  of  the Hi-Tech 
Bubble Era and Current ,  Actua l  Special Access Compet i t ive Conditions. 

3 I .  Veriron‘s claims o f  special access competition are outdated. They are based on a time 

when massive CLEC growth was presumed, whcre plans were as good as implemented, and 

where press releases and analyst statements were presumed accurate and reliable. Of course, this 

era cndcd some time ago, and nowhere was this felt more acutely than the CLEC sector under 

consideration. Veriron’s attcmpts to belatedly tap into the hype o f  2000 provide no basis for 

judging competitivc conditions in today’s market. 

32. ‘l’he financial heahh o f C L I X k  i s  nowhere near what i t  was a couple ofyears ago. Most 

large special access providers face the bankruptcy and i t s  crippling effect on investor confidence 

and the CLECs‘ credit. For a l l  but a few competitors, capital markets w i l l  hardly support 

current operations, much less expansive “plans” relied on by Verizon. 

33. The bubble-era hype infuses the Verizon report. For crucial evidence regarding the 

availability o f  local fiber. Verizon relies upon announcements of“planned” or “intended” net- 

work rol lout announced in 2000 and 2001 .2y  I t  cites Jack Grubrnan, to establish the robustness o f  

the now-crippled “wholesale fiber” sector.’” I t  credits as meaningful the announcement o f  a 

“40.8 mil l ion roiind o f  equity financing” as proof  ihat the capital markets have not a l l  but closed 

for many CLECs in this scctoI.” Verizon points to a “web-based trading pit for metropolitan 

liher“ as support for i ts  assertions regarding the robustness and scope o f  fiber wholesalers - but 

29. Id. at 17, Table 6 (cit ing AFS “plans to install”additional fiber, Fiber Technologies 
“planned network infrastructure”); id. at 20, Table 7 (stating that El Paso Global Network “plans 
to \pend $2 bi l l ion over the ncxt four years on a nationwide fiberoptic network and ‘plans to 
overbuild i ts  metropolitan areas to provide better connectivity”‘). 

-30. Id. at 15, fn.70. 

3 I .  See Verizon Rcport at 16, Table 6 (citing ii $40.8 mi l l ion round o f  equity financing for 
Yipes Communications). 
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that  wcb si le has discontinued its locator serviccs and contains no p o s t i n g  for the sale of unde- 

ployed liher." And throughout i t s  "analysis." Verizon relies upon sources published by the N e w  

Paradigm Kcsources Group, which takes ii naively uncritical v iew o f  the CLECs' condition as it 

disch:irges i t s  role as cheerleader fbr this beleaguered industry sector. N e w  Paradigm twists 

financial reality by proposing that bankruptcy is somehow just a normal business condition that, 

Ihnuitously, has thc advantage of reducing interest expens~s. '~  
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34. 111 h c ~ ,  bankruptcy i s  a scvcre impediment to competition and one that infuses the 

sector. l imit ing current service provision and having even more significant consequences for 

ongoing competition. As AT&'I' h:rs shown and certainly not surprisingly, major I X C  customers 

cannot contract conlidcntly with special access providers i n  bankruptcy - i n  large part because 

lheir end user customers quite sensibly will not tolerate such arrangements." Bankruptcy i s  

particularly debilitaling in  a capital intensive industry, where credit-worthiness is, by  definition, 

01' paramount impedance in raising the funds necessary to support continued operations (for cash 

ilow-negative suppliers), to enable capital cxpcnditures necessary to continue to provide service 

to current cuskmers, and to undetizikc network expansion. 

35. 'I'he ro l l  call otbankrupt suppliers of special access services continues and includes 

some o f t h e  most significant providers. In the f i rst  nine months of2002, newly bankrupt 

providers include": 

12. See \vw\v. tiberloops.com/Fibcrloops/posts.hlm. 

31. N e w  Paradigm Resourccs Group, Inc., C L E C  Report 2003, Chapter 2 at 2 ( 1  7Ih ed. 2003) 
("Chapter I 1  Bankruptcy: A tlindrance o r  A Benefit?") ("CLEC Report 17Ih ed."). 

34. S c v  In ihe hhrrer of AT& T Peririonji)r Rulemuking io Rt$orm Regulaiion of lncumbeni 
Loco/ Ex-chunge (.brrirr Rote.+ .Special Access Servimr, R M  No. 10593, Declaration of 
Keiincth Thoinas on Behalf of'AT& I at para. 9-10, Filed October IS, 2002 ("Thomas Decl.") 

i 5 .  .S?c C,'ILEC: Report 17'"ed., a t  Ch. 2,  table 1 
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Knology Broadband 
Birch Telecom 
WorldCom 
1TC”DeltaCom 
XO Communications 
Advanced TelCom Group 
Mpower Communications Corp. 
Adelphia Business Solutions 
Y ipes C‘ominunications 
Western Integrated Networks 
Logix Communications 
Network Plus Corp. 
McLeod USA 
Global Crossing Ltd.  

0911 8/02 
07/30/02 
07/2 1 /02 
06/25/02 
0611 6/02 
05/02/02 
04/08/02 
03/27/02 
0312 I /02 
0311 3/02 
02/28/02 
02/04/02 
01/31/02 
0 I /28/02 
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I7 

I 8  

19 
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36. Of the Sixteen major providers o f  special access services identified by V e r i ~ o n , ’ ~  six are 

iii bankruptcy, while a seventh i s  just now emerging from bankruptcy protection. Six ofthese 

bankrupt providers fal l  within thc top 9, in tcnns o f  their special access revenues. The table 

below reproduces Verizon’s presentation of major special access competitors 10 the ILECs, with 

5hading indicating those that have declared bankruptcy:” 

36. .See Verizon Report, a t  9, rabk 4. 

37. .See CI,tC Report 17”’cd.. at Ch. 2, pp. 2-4. 
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McLeod USA 
KMC Telecom 
General Comm.. Inc. 
Adelphia Bus. Solutions 
BTI Telecom 
NTS Communications 
Cablevision Lightpath 
Cox Communications 

Table 11 

Major Compel ttve Providers of Special Access 
Company Specal Access Revenue ICompany Special Access Hewende 

I I (2001 in millions) (2001 in millions) I 
World Corn 
Qwest 
Time Warner 
XO Communications 
IDTNVinStar 
ICG Communications 
1TC"DeltaCom 

37. Apart from the implications o f  bankruptcies, the publicly released information regarding 

~ h c  networks. serviccs and revcnues o f  many o f  the largest special access providers should be  

regartled as overstatcd through undue optimism ( i f  not outright misrepresentation). Major 

special access providers that arc expected to  restate thcir financial information and related ser- 

vice claims iiiclude WorldCom, Qwest, and Adelphia Business. The example o f  Winstar i s  

instruc[ive in assessing Verizon's current claims. Of the more than $900-mill ion in CLEC 

rwcnuc rh:it Winstar had clainied when i t  was acquired by IDT, JDT discovcred that nearly 

$750-iiril l ion rcflccled i iber swaps (hat were irrelevant to CLEC competition.'8 Despite i t s  

cilrlier uncritical analyses, New  Paradigm now estimates that $120-mill ion o f the  asserted 

Winstar rcvcnue was derived rrom resale o f  ILEC services, indicating that only slightly less than 

0% ~~ or about $80-inill ion - o f  Winstar's claimed $900-mill ion in  revenue resulted from 

scrvices p r w i d c d  over i t s  own facilities.'" This example accords with AT&T's conclusion that 

3 8  See New Paradigm Recources Group, Jnc., ('LEC'Repori 2002, Carrier Profile of Winstar 
C'ommunicatioiis at 2 ( Ihlh cd. 2002) ("CIXC Report 16Ih ed."). 

39 Id 
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C1,T.C assertions regarding on-net buildings have otten provcd overstated, w i th  unexpected and 

undisclosed reliance upon resalc of  ILEC special access services.40 

Verizon Overestimates CLEC Revenues a n d  M a r k e t  Share. 

38. Vcrizon attempts to portray the CLECs as vigorous competitors in special access 

markets bascd upon claims that CLEC revenues represent approximately $IO-bil l ion oul o f  a 

$28-bill ion market, wi th consistcnt growth, and that particular CLECs have robust special access 

r c v c n ~ e s . ~ '  Even if true, these claims would not support the assertion that relevant markets are 

competitive. Indccd, they would be entirely consistent with the highly scgmented competitive 

markets that A'T&'l' has documented.'' Mul t ip le providers of special access services may deploy 

facilities in a few areas where customers are highly concentrated (indeed, have dramatically 

overhuilt in those areas), but competitive alternatives do not extend to most buildings or to most 

users even within relatively competilive MSAs, and the expansion o f  facilities-based competition 

appcars to havc stalled because the overwhelming majority o f  buildings cannot be served 

economically by a CLEC. I n  sum, ccrtain high-volume customers may have competitive 

alrcrnativcs in a limited number of locations, but most do not even in areas subject to Phase I1 

re1 ief'.'' 

-39. In fact, Verizon's portrayal ofCLEC rcvcnues; growth, and market share ~ even using 

Ihe sources Verizon relies upon ~ i s  inaccuratc, lacks analytical integrity and conceals a deeply 

troubled service sector that has largely stalled. First, while Verizon repeatedly suggests that the 

30. Thomas Decl., at para. 8. 

41. .See Verizvn Report, i j t  2, 27, and Table 4. 

42. .See AT&T Reply Comments, at 10- 19. 

43. See, e . g ,  ( 'ommcn~s  r?f//ie .4d Hoc Telec.ommunicu/ions 1lser.v Commiiiee, at 3-4. 
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CILEG' special access revenue continues on a i-obust growth tra.iectory:' the New Paradigm 

research group now anticipates t l a l  revenues for the sector- even with the current customer 

base expericncing sieady growth in tisc ol'scrvices. New Paradigm as rccently as 2002 had 

1pro.iecied that CLEC dedicated access and private line revenues would increase by 61% from 

2001 l o  2005.'" More recently, New Paradigm has lowered these predictions and now estimates 

cmly I I .6% Iota1 growth from 2002 to 2006 - less than a 2.8% increase annually."6 

40. Second, Verkon's overstated claims collapse when i t  attempts to use FCC-sourced 

infhi-matic>n. Verizon asserts that the CLECs havc revenue share o f  approximately 30% based 

upon 2000 figures of$4.2-biI l ion ol' F'CC-reported revenue, supplemented by self-supply o f  

adl.3-billion in 2001. compared t o  ILEC special access revenues of's1 3-bill ion in 2000.'' This 

analysis contains thrcc flaws: ( I )  il excludes non-RBOC ILEC revenues (amounting IO $ 1 . 1 -  

hill ion, or 8.196, o f l LEC local private l ine and special access revenues);4' (2) i t  compares the 

200 I self-supply revenues of  compclitive carriers with the 2000 RBOC numbers, detlating the 

RHOC nunibcr by $5-bill ion on Vcriron's own calculation;" and (3) il includes revenucs in the 

relativcly more contesled and irrelevant long distance private line services market ($985-million, 

or 23%. oTCLEC revenues bur only 7.5% of ILEC Even using Verizon's sources 

44. ,See Veriron Report at 27. Ver i ion also makes projections for the value o f  self-supply 
iicccs5 for AT&T and WorldCom based upon the increase from I998 lo 1999. Id. at 28. 

45. See CI,FC Report 16"'ed. a i  Ch. 3, Table 13 

46. See CLEC Report 17"' ed. a t  Ch. 3, 'Table 9 

47. Vcrizon Report. at  28. 

18. See FCC, Industry Analysis Div., Te/ecomnlunicalion.s lndu.v/ryRrvrnue 2000, at 13 & 17 
0311. 1002). 

49. Verizon Report, a t  28. 

50. t:CC, Industry Analysis Div.. 7'eleionimuniccr/ic,ns / n h s / r y  Revenlie 2000, a t  13- 14, 17- 
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1 

2 

and growth assumptions and adjusting for thcsc three Pxtorh, the 2001 CLEC share of the local 

access and private line market is 22%." 

3 

4 

5 

6 

7 

8 

9 

10 

I I  

I 2  

13 

14 

15 

4 I. Third, the component revcnucs that Verizon relies on to come up with the supposed 

$I 0-bil l ion special access revenue lotal for CILEC services are plainly exaggerated. Verizon's 

Table 4 purports to capture the special access revenues o f  CLECs that provide more than $20- 

mi l l ion ofscrviccs, but the basis tor this calculation rails to withstand scrutiny. 'Jhe flaws in this 

tahle include: 

- Fven i f taken a t  face value, the figure\ as presented by Verizon sum to less than $7.24- 

bi l l ion in C1.W special accas revenues. 

A I & r s  2001 spccial acccss rcvenue i s  presented as $2.88-billion, hut New  Paradigm 

now ectimates that figure to be $2.38 bill ion." 

SO. (...continued) 
18. 

5 I .  I L E C  2000 revenues for local private line and special access services, derived from the 
same FCC tables that Verizon uses, are $13.5 billion. FCC, Industry Analysis Div., Telecom- 
n7unicarion.r f n d 7 ~ s ~ y R e v c n u e  2000, at 13 & 17. For 2001, using Verizon's ILEC revenue 
growth assumption (Vcrizon Competition Statement, at  27), indicates ILEC 2001 special access 
revenues of$18.6 billion. FCC tables indicate $3.22 bi l l ion ofCLEC local privale line and 
special access revenue in 2000, FCC Industry Analysis Div., Telecommunications Revenue 
2000, at I 4  & 18, which, using the New Paradigm Resources Group estimate o f  the growth rate 
in CLEC special access revenues from 2000 to 2001 (17.9%), increases those revenues to $3.8 
bi l l ion for 2001. Adding Verizon's aggressive estimate o f  $I .3 bi l l ion of"self-supply" by 
A'f&Tand MCI brings the 2001 CLEC total to $5.1 billion. 5.1/(5.1 + 18.6) = 22. 

Veriron employs for i t s  special access revenue calculations - accounted for 18% of to ta l  
revenues, which were $13.2 billion). 

52. I d .  AT&T carrier profile a t  I, 6 (estimating that dedicated accessltransport - the source 
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WorldCom's 200 I special xcess revenue is presented as $2.207-billion. but N e w  

Paradigin now estimates that figure to he $I  .62-hillion.s3 Even that reduced figure 

appears to include WorldCom's international revenues. 

The Qwest figure of $480-inill ion apparently includes special access revcnues dcrived 

Troiii provision o tce i ta in  special access services within Qwest's incumbent region, as 

wel l  as international revenues.iJ The Qwest iigures, in any event, predatc Qwest's 

massive dowiiward revisions o f  reveiiiirs and, given Qwest's ownership structure, 

would he qiiestionnble evidence ortrue coiiipetition between ILECs and CLECs. 

IUI'/Winslnr's spccial access revenues arc presented as $ I  90-million. New Paradigm 

estiiiiatcs lhat the coiiipany's special access revenues for 2002 were only $24-million." 

ICG Communications' special access revenues are presented as $165-million. New  

Paradigm estimates that the company's special access revenues for 2002 were $133- 

million.56 

53. I d ,  WorldCom carrier protilt- at I ,  5 (estimating that dedicated access/lransport accounted 
for 14 % of to ta l  revcnues, which sere $ 1  1.6 billion). 

54.  ld ,  Qwesr carrier proti le at 3 (describing Qwest's stralegy to market services in the 14- 

5 5 .  hi ,  Winstar carrier protile it! I: 5 (esiirnnting that dedicated accessitransport accounted for 

S6. Id.. IC(; C'ommunications carricr protile a t  I, 5 (estimating that dedicated acccss/lransport 

state region previously served by  (J.S. West, wi th whom Qwest merged in 2000). 

20% of IDT/Winstar.s total revenues, which were $120 million), 

accounted for 29% o f  loial revenues. which were $460,000). 
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59. .Sw Vcrirot i  Report, 31 24. 

42. Finally. and o f  particular itnportmce for assessing the extent o f  facilities-based 

competitive alternatives, much o f  the CLEC revenues reflect resold ILEC special access faci- 

lities. VeriLon conlirms that BOCs provide approximately 56% of the i r  special access lines (by 

voice grade equivalen~) to competing carriers,’” and Verizon credits thcsc lines as ones that are 

includcd in thc CLEC numbers of voice grade equivalent lines served. Verizon derives this 

figure Trmi thc ratio ofrcvcnues the ROCs receive from end users as opposed to compcting 

ciiimiers. While Verizon l ikely overcstiniates the percentage o f  i t s  resold lines that are employed 

3s C I , H - \ e r v e d  lines (rather than being used for upstream services), even if one assumes a 

somewhat reduced percentagc, the implications are clear: CLEC revenues for special access 

services provided on a facilities basis (“on net) - which are the only relevant revenues for 
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- Mc l  cod LISA is presented as having $01-million in special access revenucs. New  

Paradigm estimate\ that the company’s <pecial access revenues for 2002 were $77- 

inillion.5’ 

- A b  noted above, thc relevant market concern5 local special access and private line, 

which requires reduction o f  (he resulting figures by, in aggregate, 23% (the portion o f  

C‘LEC‘ special acce5s revenues attributable to interstate private line services). 

Making thcse ad,justment, based upon Verizon‘s own source, reduces the overall CI,EC special 

acccss rcvcnucs to $4.6-billion, or $4.2 bi l l ion i f o w e s t  is excluded altogether.s8 That’s less than 

halfthe $IO-bil l ion figurc being touted by  Verizon. 

57. l d ,  k1cl.eod carrier profile, a t  6 (estimating that dedicated access/transport accounted for 7 
percent o f to ta l  rcvcnues, which were $I .1 billion). 

5 8 .  These ligures were arrived at by substituting the updated revenue amounts in  Verizon’s 
Table 3 (CLEC Special Access Rcvenues) and then subtracting 23% o f  that total. 
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purposes of judging Ijcil it ics-based competition -- are much lower than the total revenues they 

report. because o l t h e  high portion of special acc,ess they provide over resold RBCK lines. Fifty- 

six prrcctit o f  2001 I<HOC special acccss revenues (cstimated by Verizon to total $I &bill ion) 

atnotints to $IO-bill ion 

aggressive assessmciits used by Vcrizon and the N e w  Paradigm Resources Group. Deduclions 

from the $IO-bill ion tigure due 10 resale for upstream services would be a t  least i n  pad offset by 

the margin that CLECs would need 10 add to the I L K  special access services that they resell. 

Whatever rcasonable assumptions arc used, the overwhelming majority o f  CLEC special access 

rcvcnucs are attributable to rcsold ILCC services rather than to facilities-based special access 

serviccs. And  that much smaller tigurc attributed to "on net"rcvcnues is dwarfed by the $28- 

bil l ion that Veriron estimatcs tor thc entire special access market. 

nearly a l l  ofC:LEC special access revenues based upon even the most 

Verizon Fai ls to Show that CLECs Can Economically Connect to M o r e  Than a Small 
Percentage o f  Buildings. 

13. As I have noted above, CLEC facililies reach only a minute traction o f a l l  commercial 

huildinys in the US. Ot'greatest imporlance to the touchstone compclition inquiry. Ihe 

"availability ofcoinpetit ivc alteriialives, only a small percentage of buildings are or can be 

connccted economically through "on-net" services provided exclusively over non-ILEC 

facilities.'"' Consequently, and as ATKrT h:is rxplaincd bcfore, competitive providers o f  special 

access services can economically reach only a small fraction of the cotnmercial buildings that 

hold potential customers." 

.. 

60. &e R L , v i < d i p  ojrhe Seelion 231 Oiibuiiding Oblipions ojlncurnbml L O C d  6,rchungr 
C'orricw, CC Docket No. 01-339, Declaration o fMichae l  E. Lesher and Robert J .  Frontera on 
Behalf o f  A'I'Clr'ICorp., at paras. 4 1-42, 

61. See rhomas Dccl., a t  para. 12. 
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44. In large measure, Vcrizon accepts this crucial analysis. I t  credits an estimate that non- 

ILEC' special xcess  providers can provide on-net service to only approximately 30,000 

commercial buildings nationwide,"' which represents less than 1% o f t h e  total buildings served 

by IIJ33. 

45. At the same time, Verizon makes a series of tnarginal  claims that attempt to blunt the 

h r c e  o f t h i s  basic concession. First, Verizon indicates that the number ofon-net buildings is 

"consrantly increasing" and cites an AT&T stalement that i t s  local fiber network i s  growing."' 

While it i s  undoubtedly true that A T & T ' s  connections are increasing, AT&T has also established 

that facilities-based special access competition is inherently limited to a small subset o f  highly 

ccinccntratcd, high-tral l ic customers." More importantly, the number o f  on-net buildings o f  

other importan1 providers of spccial access services i s  not increasing: as service providers exit 

the business altogether or scale down operations as part o f  Chapter I I proceedings, reduce their 

effeclive connections, or reveal that their "on net" building and network claims were in fact 

examples o f  irrationally exuberant overstatement."' 

46. Verizon also claims that < ' L E T S  serve "approximately 330,000 buildings," whi le 

admitting that inore than 90% o f  these buildings are served in part or whole through resale o f  

II .EC special access fx i l i t ies.66 E v t n  the larger tigure provides no sound indication o f  

competition even to that subset o f  buildings. Vcr i ron relies upon a N e w  Paradigm Resources 

Group report fbr i t s  figure, but that report indicates that the two providers wi th the greatest 

62. .%e Verirnn Report, at 13. 

63. Id. 

64. See AT&T Reply Comments. at  1 1 .  

65. See discussion o f  Winstar, .supra a t  para. 37 

06. See Ver imn Report, a t  13. 
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scrved :I K xo 
Communications. wi th X4,379 buildings served."* Both Knology and XO have in recent months 

entcred h:inkruptcy."' Ncw t'aradigm now indicates that Knology has zero special access 

revenues, and in fact the "buildings" served apparcnrly reflect residential cable 'IW and related 

retail services.'" Despite i ts  earlier estimates, New Paradigin now indicates that reliable 

infonnation regarding XO's buildings connected is not available.71 

47. Verizon also points to the concentration uf  special access customers, assessed hy traffic 

and revenue, i t i  relalively few b ~ i l d i n g s . ' ~  As a gencral proposition, and as compared to the total 

special access iniarkct. there are relatively few buildings whtre  customers and demand are highly 

conccnrrated. Indecd, this is precisely the reason that the MSA-based exemption does not reflect 

competition hecause conipetitive iilternativcs rctnain unavailable in 3 large portion o f  the partic- 

u l a r  Phasc I1 inarkets. Verizon's claims regarding the importance o f jus t  four MSAs (New York, 

San Francisco, Washington D.C.. and Lor Angelrs) emphasize the difficulties o f  providing 

broadly available competitive alternative facilities and services in the many other M S A s  where 

I'hasc 11 rel ief  has been granted. Even so, thc estimates ofconcentration that Verizon cites 

appear to be considcrably cxaggerated because they are l imited to data traffic, which i lself 

rcpresents only a relatively m a l l  portion o f the  inarket. 

67. See CLEC Report 16"' cd., Knology carrier profile at I. 

68. / d ,  XO carricr profile, at I. 

69. .See CLEC Kcport I 7Ih ed., Chapter 2 at Table I .  

70. / d ,  Knology carrier prolile, at 1-5. 

7 I .  /<I . ,  X O  carrier profile, at  I .  

72. See Verizon Report, a t  13-14. 
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48. The N Y  PSC’s careful examinations of competitive faciliries in the most highly concen- 

trated market, N e w  York City, uhows the irrelevance of Verizon’s emphasis upon concentration 

For showing that an overall MSA market i s  competitive. I n  concluding that Verizon remained 

dominant in the provision o f  spccial access services for al l  geographical areas in the state 

including Manhattan, the N Y  I’SC concluded that Verizon’s own data revealed that “a maximum 

of900 buildings [are] served by individual competitors‘ tibcr.“” In contrast, N e w  York Ci ty has 

inore than 220.000 buildings that arc “mixed use, commercial. industrial or public  institution^."'^ 

Lkcausc CLEC: fiber loops were irrclevant to actual provision o f  services unless joined by further 

facilities to particular buildings. the NYPSC report concluded that “Verizon represents a bottle- 

neck to thc development o f a  healthy market for Special Services” (equivalent to special access 

services).“ 

49. Finally. Vcrizon argues at length that evidence o f  collocation demonstrates the 

existence of special access competition and cites the Commission’s reasoning that collocation is 

an accurate basis to predict the presence ofcompetit ion throughout most of an M S P ~ . ’ ~  With a l l  

duz respcct, that issue i s  the one now challenged before the Commission by evidence that, not- 

withslanding collocation, competitive alternatives are not available in broad areas of the MSAs 

subject to I’hasc I I  rclief.” Faced with that evidence. the Commission w i l l  need to address the 

scopc o f  actual competitive alternatives, and neither the Commission nor Verizon can rely upon 

73. See Proceeding on Motion ? / [he  Commission to Invesrigare Merhods lo improve and 
hluinlain High Quul i~y  Sjiecicrl .Service.v Performance by Verizon New York, Inc.. Opinion and 
Order iModihing Special Services Guidelines for Verizon New York h c . ,  Conforming Tar ix  and 
Requiring Arlditionc~l Performance Reporring, NY PSC Case 00-C-2051, at 7-8 (June 15, 2001) 
(“NYPSC lune Special Services Order”). 

74. Id 

75.  rd., at  9 

76. See V r r i m n  Report, at I4 

77. See Tables 6 and 7 suprti. 
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[ l ie  "prcdictive judgmcnt" that collocation serves as a proxy for relevant competition. And as I 

have previously noted and as ATB'I' has shown,'* collocalion is i n  any event a nearly irrelevant 

proxy for assessing the availabilily oftacilities-based competitive alternatives to end users. 

The Majority of Fibrr Route Rlilcs Operatrd by CLECs Are Long-Haul, Not Local. 

50.  Vcrizon claims that CL.ECs opcratc 184,000 route miles o f  tiber and that a majority o f  

thesc milcs are Iocitl, not long-h;rul.'" Verizon does not provide numbers to back up its claim 

a lw t i t  the breakdown o f  thcsc miles, nor does i t  explain how this conclusion was reached, other 

t h a n  Io say that it is  boscd upon public dixlosures by the CLECS.~" l lowever, as Ver i ron itself 

acknowlcdgcs." mast C1IC.s  do iiot publicly report how many o f the  route miles they operate 

arc purely local (as opposed to long-liaul). so its assertion that a majority ofthese miles are local 

is highly speculative. Morcovcr. numbers provided by the few CLECs that do publish the break- 

down between local and long-haul tiiilcs utidcrminc Verizoti's claim. For instance, McLeod- 

LISA. Inc., which operates :I large CLFC networks, reports that only 5,000 of i ts 31,000 route 

m i l es  of fiber are local. whilc the rest arc lung-haul.R2 XO Communications, a large CLEC, 

s1;ites that  i t s  ititcrcity long-haul network consists o f  16.000 route milcs of fiber, while i t s  metro 

7X. See lniplrmcn/urion of /he Locd  ('ompc/i/ion Provisions in /he Locul Telecommunications 
A d  ($1996, CC Docket No. 96-98, Declaration o f  C. Michael Pfau on Behalf ofAT&T Corp. at 
18-21, Filed July 17, 2002 ("Pfau Decl."). 

79. Sm Ver imn Report, a t  I, 12. 

80. I d  ;It 12, n. 53. Veri,wn derives its total figurc of 184.000 route miles from the 2002 
(:l,E(: IKrport by  New Paradigm Kesuurccs Group. Inc. 

X I .  ,See Vcriron Rcport, at 12. 

82. Secz hlcLeodCJSA Inc., Form IOK, on l i l e  with the Securities and Exchange Commission a t  
24. 
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l ibcr netxvork spans only 4.300 miles.Ri And Adelphia Business Solutions reports that it has 

9.536 local roule miles and 7.879 long-haul milcs.81 Thus, ofthe nearly 70,000 route miles 

operated by thc thrcc o f  thc largest <:I,EC networks, only 19,000 - or 27 percent - are local. 

This hardly qualil ies its a m j o r i t y .  

51 .  In addition, many C L W s  included in the list from which Verizon arrived at its total of 

184,000 route iniles do not even provide special access services. For example, the N e w  

Paradigm rcport l is ts  Knology Broadband as having 5.568 route miles o f  fiber, and Verizon 

apparently counts these miles in reaching i ts  total of 184.000. Rut according to New Paradigm, 

Knology does nut  generate any revenue from special access services.85 I n  fact, eight o f t h e  

C:l.E<'s included in thc l i s t  from which Vcrizon arrived at i ts total figure do not generate any 

revenue from special access services.86 I n  addition, several other CLECs, such as CTC 

Communications Corp., generate only one or two pcrccnt o f the i r  revenues from special access 

scrvices - 

relevant to an analysis o f  competitive fiber special access scrvices. Verizon does not take into 

account any 0 1  these considerations in  asserting that a majority o f  the 184,000 roule miles 

uperated by ('l,ECs are local. I t  simply makes this assertion and then treats i t  as fact. But based 

again, indicating that most o f  thc routc miles operated b y  these companies are not 

8 3 .  See ,YO l.rrunche.r Brorrr/hund,(ervice.s in .Tun Anlonio, Jan. 10. 2001, press rCkaSe 
available at lit1p:l/w~~w.uc.coml1icwsi54.html; X O  lYill Provide Na/ionivide Gigahir Elherner 
.Sc.rvice, Sept. 25, 2000, press release available at ~http://www.xo.com/news/26.htmI>. 

84. See Adelphia Business Solulions, Inc. Announce.r Third Quarter Hesulls of Operalions, 
Nov.  12, 2001. press release available at <http:/lwww.prnewswire.com/cgi-bin/micro_stories.pl? 
A C C ' P  I I9453&TlCK=ABI%Q&STORY=/\n~/storylI I - I2-2001/0001614064&EDATE= 
Nov+l2,+2001.>. 

85. See CLEC rep or^ 2002, Ch. 6 ( ISh cd.) 

86. I t 1  addirion to Knology. the following companies do not generate any revenue from special 
access services: RCN Corp.; Allegiance Telecom, Inc.; Advanced TelCom Group, Inc.; Choice 
One Communications; Global Crossing, Lid.; Florida Digital Network; SunWest Communica- 
tions. See ('I.FC Reporr 2002, Ch. 6 ( 1  5Ih ed.). Together, these companies operate 22,509 route 
mi lesof f iber .  Id. ,Ch. 4 atTable 13. 
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upon Ihe evidence provided above, i t  i s  clear that the majority of'route miles operated by CLECs 

arc not local for purposes o f  provision o f  special access. 

Wholesale Fibcr Providers and Utility Competitors Are No1 a Reliable Source of 
Supply. 

52. Verizon also makes exaggerated claims about the availability o f  wholesale local fiber, 

slating thal hholcsale suppliers satisfy a large part o f t h c  CLEC's demand for interoffice trans- 

port." As with i t s  assertions about route miles, Verizon offers n o  evidence to support this claim, 

ollier than Ihe self-promoling commcnts by some o f  the wholesale liber providers themselvcs. 

I h t  as A'I '&T has pointed out i n  other proceedings,88 lhere are several reasons lo doubt that 

wtiolcsale fibcr is a reliable source of supply for CLECs. 

53.  First. several analysls have questioned whether the wholesale dark fiber markct i s  even 

;I viable inat-ket."' Indeed, witnesses for the ILECs themselves h a w  raised this concern. pointing 

ouI Ihe difticullies involved in connccting I O  a fiber network that has already been built.'l As 

one witness fbr Veriron has slated. "One doesn't plan and build t ibcr with the idea o f g o i n g  back 

and reoptning splices and touching them. To the contrary, cine builds with the intenl that you 

won'( ever have to go back.""I Given these and other slatemcnts by the II.EC's own witnesses, i t  

X7. See Vcrizoii Report, a t  15. 

88. See Review oflhe Seclion 251 Unhumf[ing Obligtrrion., of Incumhen, Loci11 Exchunge 
( 'arrier,~,  C:C Docket No. 01-339, No. 96-98 & No. 98-147, Declaration o f  C. Michael Pfau on 
Hclialf o f  AT&I' Corp. at paras. 35-47. ("Pfau Ileclaration"). 

XU. I d .  a t  para. 37 & n.18 (quoting IJ.S. Wholesale Wavelength Services 6337-64, Frost & 
Siil l ivnn 2001, p.7). 

90. /(I.. at  para. 39. 

91. Id 
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is more than a litt le surprising that Verizon now suggest that access to dark fiber w i l l  be easy or 

quickly att;iin;rble. 

54. The second major obstacle to the use o f  wholesale fiber is  the precarious financial 

situation thc industry now finds i lself in. Verizon’s presentation o f  the facts i s  once again 

truppcd in a time warp, touting the promise o f  the wholesale fiber industry as if the bubble era 

s t i l l  cxisted. But the bubble has burst, and the “wholesale data market has been one o f  the seg- 

ments most severely affected by the telecommunication’s industry’s turmoil.”92 “After several 

years of initially promising growlh, the carriers’ carrier industry i s  now under the gun. Some 

lirms have already ceased operating. others are in Chapter I I looking to recover, and many 

others are struggling.“”’ Indeed, o f t h e  nine companies cited by  Verizon as wholesale local fiber 

suppliers, three have l i led for Chapter I 1  bankruptcy, and several others have experienced finan- 

cial difficulty.”‘ Others, such as American Fiber Systems and Fibertech Networks, have 

announced plans to develop significant networks, but have so far only deployed dark fiber in a 

handful o f  smaller markets. 

Sj Forecasts for the future are equally dim. “The shakeout gripping the U S .  carrier 

industry i s  not over,” a reccnt industry analysis declared.” “Simply put, there are s t i l l  too many 

players wi lh loo much debt and lit l le compctitive differentiation chating too few customers, who 

92. ,Tee Norlh Anierican Who/esfr/e Lk~lu Marker on the Ropes at 2, Gartner Dataquest, 
November 13, 2002 (“On the Ropes”). 

93. 7he Curriers’ Currier I’luybook at 3, The Yankee Group, August 2002. 

94. The suppliers that have declared bankruptcy are Metromedia Fiber Networks, Northeast 
Optic Network, and Yipes Communications. In addition, both Progress Telecom and NEESCom 
rcpoded losses in rccent public disclosures. See Pfau Declaration at 24. Many ofthe other 
companies cited by  Verizon are privately held, and therefore financial information is not readily 
available. 

95. Id, at 17. 
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1 are k i n g  their own iancial and operation;.. >roblems.””~ The result i s  that industry revenues 

arc expecLcd to continue their recent decline lor at least for the next I ~ o y e a r s . ’ ~  And tha t  will 

inevitably lexi to more business failures. According to one analyst, “a number o f  these carriers 

\ \ i l l  go through bankruptcy niore than once, and l l ie  cleansing cflect on the market cannot be 

cxpcrienced Iully until more players actually consolidate or go out o f  business..”* 

5 6 .  Vcrizoii suggests that many oflhe companies that have tiled for bankruptcy are 

operating normally and that Chapter I I has bcen l i tt le inore than a spccd bump on the road to 

~ u c c c s ~ . ~ ’ ’ ’  To support this claim, Veriron cites to pres5 releases in  which the companies state 

that  they wil l  continue to npcrate without interruption during their reorganizations. B u t  com- 

pany press releases, which arc designed tu cuinfon worried investors and customers, are hardly 

\ i l l id  evidcncc that these coinpanieh w i l l  rebound from bankruptcy as reliable suppliers. And  as I 

have pointed out above, bankruptcy is not just a normal business condition; it i s  I serious 

impediment to competition. Because dark fiber coniicctivity contracis are generally for lengthy 

pcriods o f  time (in the range iif20-years), the buying carrier musl have confidence that the 

wpply i i ig  carrier w i l l  be sul’ficiently stable to cnyagc in long-term relatiunships. Companies that 

have  recently emerged lrom bankruptcy or that havc cxpcricnced linancial dif f iculty are unlikely 

to insli l l lhat k ind ofcontidcncc. As onc industry analyst points out, “restructuring under 

Chapter 1 I prukction may providc a ncw lcase on l i fe  for a Iew lirms, but i t  i s  not a magic bullet 

06. I l l .  

97. . S w  Wholesale Voice Services 6339-63, Frost B Sullivan 2002, a t  2. 

98. .See On the Ropes, a t  3 .  

00.  ,Ccr Verizon Report. at 16. 
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for al l  that ails thc carriers' carrier industry. In fact, i t  may actually prolong industry turmoil and 

uncertainty."'uu 

57. Vcrizon's f inal c la im i s  that the entry of uti l i ty companies into the wholesale supply 

business w i l l  provide CLECs with thc fiber they need for special access.'0' But this assertion is 

as unsupported as al l  the others that Verizon has made. Although some uti l i ty companies have 

expresscd an iiitentioti to supply fiber, there i s  no evidence that any o f t h e  uti l i ty companies 

listed by Ver imn w i l l  soon become signilicant players in the wholesale market. Indeed, o f  the 

sixteen companies listed by Verizon, seven give no indication on their websites that they even 

offer carrier serviccs; one has ceased i t s  telecommunications operations; one is bankrupt; and 

one does not own i ts  own metro fiber."" Of the remaining companies, one expresses a lack of 

intcrest in providing dark fiber. I l t i l i l y  companies may eventually have some success in  pro- 

viding l imited mctro fiber services because o f the i r  low incremental cost ofdeploying fiber in 

existing rights-of way, using existing structures and construction reso~rces. "~ But util it ies have 

no obligation to provide supply to CLECs. nor do they have any incentive to price their services 

below those o f  1 I . K  alternativcs. such as spccial access. I t  i s  therefore premature to conclude 

that util i l ies wi l l  become a viable source ofsupply for CLECs. 

T h e  Evidence Shows that  ILECs I l a v e  Undermined  Downstream Service Competit ion. 

5 8 .  Verizon dcvores coiisidcrable effort to demonstrating that the ILECs have not yet under- 

mined competition in inarkets that employ special acccss services as an input, and claims that 

100. See The Carriers' Carrier Playbook, at 17 

101. See Veriron Report. a t  18. 

102. Sw c.g , I'fau Declaration, a t  para. 46. 

103. Id.. at para. 47. 
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euidencc of conipetition in these markets shows that the I L K S  are not engaging in price 

squeezes and relaied anti-coinpclilive power available to them through market power in special 

x w x s  services. The arguments prove nothing regarding competition in the market for special 

access wrvices, nor do they rcbut or present any inconsistency with evidence that has been 

presented to the Commission that the ILECs have in  fact cngagcd in  such anti-competitive 

x t iv i t i cs .  

59. Even if Veriron's competition figures in downstream markets could be accepted as true, 

the evidence hxs no bearing on any conclusion that might be drawn about special acccss compe- 

tition. ILECs' having the opportunity to gain market share in these markets i s  precisely what 

provides ILCCs with the incentive, combined wi th  the ability provided by their dominance over 

special access laci l i t ies, to engage in anti-competitive conduct. Showing the robustness o f  com- 

petition in those markets only indicates that, due to resulting competitive margins, non-ILEC 

competitors w i l l  be vulnerable over time to anti-competitive actions. And, of course, the 

Vcr i ron materials show that thc IL.ECs have been gaining market share in the long distance and 

A'rM/Franie Relay inarkets, j us t  as would be cxpcctcd if they were engaging in anti-competitive 

price squeezes and non-price discrimination against downstream c~mpet i [ors . ' "~  

. . . .  

60. Indeed. Verizon confirms that, for two o f t h e  largest markets, RBOCs' market share 

increases have been limited only by regulations that are disappearing monthly, and Ver i ron 

concedes that KUOCs in fact dominate the third market, lo r  local scrvices provided to large 

bubinesses. Verizon claims that RROCs have not yet established a significant market share in 

enterprise long distance and then candidly noles that -'[t]he Bcll Companies have only recently 

begun providing long distancc service to business customers in some states.""' Verizon 

I04 See V c r i m n  Rcport, at 29-30 

I OS Id.  at  29 
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estimates that RBOCs collect "less than 15 percent o f  nationwide A T M  and Frame Relay 

rcvenues" and then attributes this f k t  as "due to the reslrictions on provision o f  interLATA 

scrvices."'"' Verizon does not even attempt to minimize the RBOC share o f  local services for  

largc busincss customers, other than to  note that CLECs serve a small minor i ty o f  switched 

access lines using their own facilities or resold 1I.K lines. Blinking at reality, Verizon seeks to 

establish the vibrancy of competition by quoting a CLEC industry group's assessment o f  i t s  own 

members as "solid, well-financed companies [ready] to compete head-to head wi th  Bell 

companie~.'"~' 

61. Verizon's market share evidencc is cntirely consistent wi th the structure o f  markets 

vulnerable to and affected by a monopolist's anticompetitive actions, and in fact evidence o f  

those abuses in the special access market is widespread. A T & T  has provided the Commission 

with pervasive evidence o f  non-price discrimination, particularly in the provisioning o f  special 

access service to competitors, and the NYPSC has documented widespread non-price practices 

with anti-competitive implications for markets that require RBOC special access services as an 

input."' Similarly, A ' r&T has documented that the RuOCs engage in classic price squeeze 

tactics: in more than ha l f  the areas examined in a wide-ranging study, the RBOCs charged 

A I'&T far  more for special access than charges to i t s  retail customers for in t raLATA frame relay 

or A I M  ports  in some areas, 150% more than a rate that would have allowed ATRrT lo  

provide a competitive offering. 109 

106. k l . ,  at 30. 

107. Id., at 3 1-32 (quoting statement oTALTS, from Communications Daily, CLEC Industry 

108. .See ('on7nieni.y ofAT&T, Review oJRegulaiory Requiremenis for Incumbent LEC Brond- 
W i l l  Rcvivc in 2003, Report Says (Ocl. 18,2002). 

bond Trlecomnninicaiion.~ Services, CC Docket 01 -337, at 32-37 (March 1, 2002) (presenting 
cvidence and surveying NYPSC reports). 

109. I d  at  33 (citing Benway Dcclaration). 
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3. ARMIS  I<ESUI>TS I’ROVIDE A VALID D E M O N S ‘ I I U  I’ION OF SPECIAI. ACCESS 
RATTS O F  R W U R N  THA’I ’  ARE EXCESSlVE B Y  A N Y  REASONABLE S T A N D A R D  

A R M I S  data provides a conserunlive estimate of RBOC rates of r e t u r n  on Special Access 
Services, and  conf i rms that  these arc  clearly excessive by any reasonable standard. 

02. I’ach u f t h c  RDOC‘s has taken exception to AT&T’s use o f A R M l S  data to demonstrate 

Ihat the KROCs havc f i x  sevcrill years been earning excessive rates o f  return on special access 

services. and tha1 thcse rates o f  return are incrcasing a t  the same time as the RBOCs obtain 

greatcr and greater pricing I lexibi l i ty. The K130Cs’ general and specific criticisms o f  such 

AI<MIS-h;iscd conclusions are hithou1 merit. 

63.  ARMIS i s  simply not the rcgulatory white elephant that the KBOCs make it out to bc. 

Although A R M I S  has been scaled back since the onset o fpr ice cap regulation, the Commission 

has repcatcdly rcsisted eliminating the core reporting requirements of the ARMIS system. The 

Wiiel inc Coinpclil ion Bureau‘s lndurtry Analysis Division states in “ARMIS Frequently Asked 

Questions” that [he data i s  used tu support the Commission‘s analysis o f  broad policy issues, 

including the “Financial Conditions of‘the Industry (How Carriers are Doing and How Our 

Regulatory Programs are Working)‘’ and “Consolidations and Mergers (Measure Changes in 

I’roductivity. Profitability, Service Quality),“ as wel l  as numerous areas offocused study. 

including “Rate Jevelopment,” “Depreciation,” Tost , ”  “Financial Analyses,’‘ “Rate o f  Return,” 

”Trend Analysis.“ and “ldenti tication of Audit l’opic/Subjects.”i’a 

61. Moreover, cven as A R M I S  has been revised, the FCC has made i t  clear that thc 

reporting requirenienls support thc Commission’s ability to monitor the effectiveness o f  i ts 

regulatory policics. l ’he Comniission has repeatedly signaled that price regulation does not 

1 IO .  A R M I S  FAQ. embedded t i le  at htrp://www.fcc.gov/wcb/armis/ (accessed 1/22/03) 
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make i t s  cost accounting rules, as reported under ARMIS, obsolete."' The Commission has 

appropriately rehisted the RBOCs' pcrsistcnt attempts to make ARMIS a tool o f  deregulation 

ralher Ihan a regulatory too1 that gets updated to reflect changes in regulatory requirements made 

in rcsponsc to such competition as has bccii shown to exist."' 

65.  Each ol'the KBOCs advances thepowibi / i /y that the specific allocation of costs and 

rcvcnucs to individual service categories, as rctlected in ARMIS, could result in the understate- 

mcnt ofspecial occess costs (or the Overstatement o f  revenues), and hence in an overstatement o f  

rates ofreturn on special acccss services. However, the RBOCs offer very few specitic 

examples to support this claim, and the several that they do provide cannot begin lo account for 

Ihe very significant excess earnings levels that AT&T has calculated based upon the A R M I S  

data."' Where the RROCs' claims have been articulated in  sufficient detail to permit it, 1 have 

examined these specitic criticisms and have determined that they are either (a) erroneous, (b) 

irrelevant to special access. (c) have an insignificant financial impact upon the special access 

I I I .  Comprehensive Review of Accounting Requirements and A R M I S  Reporting 
Rcquirements for Incumbent Local Exchange Carriers: Phase 1, CC Docket 99-253, released 
March 8, 2000, at para. 48: "The Commission continues to require accounting and financial data 
about these carriers to make informed regulatory judgments on numerous pol icy and ratemaking 
issues. Funhermore, under the current regulatory price cap scheme, carriers have Ihe ability lo 
seek full recovery of regulated costs through low-end adjustments, as wel l  as taking claims. 
Thus, our continued monitoring o f  the reasonableness o f  these costs i s  necessary." See also, 
2000 Biennial Regulatory Review ~ Comprehensive Review o f  the Accounting Requirements 
and A R M I S  Reporting Requirements for Incumbent Local Exchange Carriers, Phase 2, CC 
Docket 99-253, FCC 00-199, released November I ,  2001, at paras. 10-12. 

I 12. See. e.g., 2000 Biennial Regulatory Review ofAccount ing and A R M I S  Requirements, 
supra, a t  para. 6: "In adopting these rule changes, we have attempted to steer a course that 
avoids both deregulation simply for i ts own sake and the countervailing temptation to retain rules 
that may no  longer be necessary." 

I 13. As an aside, i t  should be noted that the KBOCs are hardly passive recipients o f  the 
Commission's cost allocation rules. Over the years, RBOC inDut has worked to shaDe cost 
accounting and other reporting requirements in ways that, if anything, work to support, and not 
frustrate, RBOC strategic goals. 
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i'alcs ol'return as calculated by A'I'XLT. and/or (tl) offset by  other allocation adjustmcnls that cut 

in the opposite direction. 

66. 03. ctr.s/.s t117drevrriue.u. Kahn/l'aylor, BellSouth and Qwest note that inns1 carriers 

include D S L  rcvetiues in ARMIS-rcported special access revenues, while special access accounts 

arc typically assigned only a fraction ofthe C O S ~ S . " ~  Qwcst indicates that: 

the rules assign revenues associated with Digital Subscriber L ine ("DSL") 
services and interstate packet switching services to the special access element, 
but assign a significant portion of the associated interstate costs to other 
elements. Taken together, these issues significantly inflate the rate-of-return 
nuiiibcrs upon which A'I'&T places so much rcliancc. I I5  

'I'lie actual impact, however, v f t h i s  DSL rcvcnue upon special access rates o f  return i s  

tlenionstrahly minor. First, SBC: does no[ include DSL revenues in its special access service 

category."' As Tor [he olher RROCs, the Table below cxcludes DSL revenues based upon 

K;i l ini laylor estitnales, and recalculates special access rates ofreturn wi th DSL revenues 

renioved. 

~ 

I 14 KahniTaylor Decl., ;it 14-15; DellSouth Comments at 6; Qwest Comments al 4-5. 

1 1  5 .  Qucst Coinnientc, a t  4. 

I 16. KaIiniTaylor Ikcl.,  a l  fn. 28. 
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Revenues 
Expenses 
Net Return 
Net investment 
Rate of Return ( O h )  

Table 12 

Estimated Interstate Special Access Costs and Revenues 
By RBOC (Including GTE) 

Using KahnlTaylor DSL Revenue Assumptions 
$ in Thousands 

BellSouth1 Qwest  I SBC I Verizon ISumRBOC 
2001 I 2001 I 2001 I 2001 I 2001 

1,853.719 $1,547,442 $4,374,967 34,656,039 $12,432,167 
651,550 $540,240 $1,286,951 $2,564,752 $5,043,493 
751,379 $646,769 $1,928,324 $1.252.839 $4.579.31 1 

1,525.302 $1,407,245 $3,531,727 $5,768.191 $12.232.465 
49.26% 45.96% 54.60% 21.72% 37.44% 

Revenue 
Attributable to DSL 
Rate of Return 
without DSL 

$264,000 $39.689 $0 $106.311 $410,000 

31.95% 43.14% 54.60% 19.88% 34.08% 
m: ARMIS Table 43-01, Accounts 1090. 1190, 1910. 1915. Revenue figures 
are based on Kahn/Taylor assertion that total DSL revenues in 2001 for BellSouth. 
Verizon and Owest were $410 million (Kahn/Taylor. at 15). BellSouth DSL revenue 
figures from the BellSouth 2001 Annual Report, Verizon and Qwest figures are 
estimates based on proportion of each company's DSL subscribers and residual 
revenues from the Kahn/Taylor revenue figure after removal of BellSouth revenues 
As noted by Kahn/Taylor. SBC DSL revenues are not included in special access 
ARMIS data. and therefore have not been removed. 

67. I<ernoving a l l  DSL revcnues for a l l  RBOCs claiming to book those revenues to special 

access accounts reduces the special acccss rates ofreturn by about 3.3%. Total RBOC return on 

special acccss services, per ARMIS, would decrease from 37.44% to 34.08% gDSL  revenues 

ore reniowd but without any other ad.justments. This estimate, however, is l ikely to be highly 

co~iscrvativc ( i c ,  to understate the residual special access rates o f  return) since, as explained 

below, i t  is also l ikely that at least some, perhaps cvcn most, DSL invcstincnt and associated 

expenses are also included in special access accounts. Indecd. BellSouth has specifically noted 

rhaf i f  a.?signs IXLAM circuit investmenf to special access, confirming the conservative nature 
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2 

ofthis esliinatc."' Inasmuch as KahnTaylor 's DSL revenue figure of $410-million i s  

unsupporkd and refers only to 2001 revenues, I have prepared an additional estimate of special 

3 

1 

;ICCCSS rates of return without DSL revenues, using verifiable sources. Table 12 below contains 

rille o f r c t u r n  c:ilculations employing altemale estimated DSL revenues. 

I I7 BellSouth Comments. at fn. 6. 
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